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I.  INTRODUCTION 

The well defined legal concepts of spoliation of evidence and subsequent remedial 
measures usually offer little challenge to the practitioner.  However, when applied against the 
backdrop of the mold litigation, these evidentiary concepts offer new twists and turns to this old 
song.  This article reviews the legal concepts of spoliation of evidence and subsequent remedial 
repairs and discusses their application in the context of mold litigation. 

II.  SPOLIATION OF EVIDENCE 

A. Definition 

The loss, destruction, fabrication, alteration or suppression of evidence is known as 
“spoliation.”  In the context of litigation, spoliation of evidence is commonly understood as the 
failure to preserve property that could be used as evidence by another party in pending or future 
litigation.  The elements of a viable spoliation claim are:  (1) the accused spoliator has notice of 
pending or future litigation; (2) the evidence is within the accused spoliator’s possession, custody 
or control; and (3) the spoliated evidence is relevant.i  

The first element of a spoliation claim requires that the accused spoliator has notice of the 
pending litigation or the potential for future litigation.  Generally, a party need only be concerned 
with the preservation of evidence if it knows or has reason to know that the threat of future 
litigation is a reality.ii   

The second element requires that the spoliated evidence was held in the care, custody or 
control of the spoliator.  This element not only applies to the actual spoliation but also to the 
agent and includes experts, attorneys, and accountants.iii 

The third essential element of a spoliation claim is that the spoliated evidence must be 
“relevant.”  Relevant evidence is defined as any document, item, or thing “having any tendency 
to make the existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would have been without the evidence.”iv  Only evidence that is 
deemed “relevant” will be subject to a charge of spoliation.v  

B. Remedies 

If spoliation occurs, the prejudiced party will have several remedies against the spoliator.  
Arguably, the most severe remedy allows the prejudiced party to prosecute a legal claim seeking 
damages for the spoliation.  At least ten (10) jurisdictions have recognized spoliation of relevant 
evidence to be an independent tort cause of action.vi  In these jurisdictions, the independent tort 
cause of action may be asserted against the spoliator and the party presenting the claim is entitled 
to monetary damages.  These damages are usually difficult to prove and require the moving party 
to show that it suffered a loss (e.g., judgment) because evidence was not available to them.  The 
remaining majority of jurisdictions have either considered and rejected spoliation of evidence as 
a separate cause of action or they have routinely ignored the possibility of spoliation as a 
separate cause of action.vii   
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Although the majority of jurisdictions refuse to recognize spoliation of evidence as an 
independent cause of action, these states still provide considerable remedies for the victims of 
spoliation.  These remedies include sanctions, adverse jury instructions, exclusion of evidence 
and even dismissal of the underlying lawsuit.  For a more detailed listing of the remedies 
permitted by each state, refer to the attached state survey chart.viii 

The range of court-imposed sanctions upon a finding of intentional spoliation varies 
widely, and includes striking defenses, precluding evidence and dismissing claims on the entire 
action.ix  Some states, including Texas, allow a jury instruction that if evidence has been 
destroyed by a party, there is a presumption that the evidence would have been unfavorable to 
that party’s case.x 

Negligent spoliation of evidence is the more common allegation underlying court-
imposed sanctions because bad faith or willfulness of the spoliator need not be proven.  
Generally, courts consider the following factors in determining whether a charge of negligent 
spoliation exists and the imposition of sanctions is just:  (1) Was relevant evidence lost, 
destroyed, altered or suppressed?; (2) Is the mishandling of evidence prejudicial to the 
opponent?; (3) Can the prejudice be cured?; and (4) What is the appropriate method by which the 
prejudice may be remedied?xi  Sanctions for negligent spoliation are often limited to the 
exclusion of expert or lay testimony and the barring of any evidence derived from the spoliated 
evidence.xii 

C. Spoliation of Evidence in the Mold Litigation 

In the context of mold litigation, both plaintiffs and defendants are faced with unique and 
difficult challenges as they determine what and how evidence should be preserved.  These 
challenges involve evidentiary issues and litigation strategies, and can be further complicated by 
plaintiffs’ ongoing health problems and defendants’ economic concerns.  The following 
addresses these unique issues.  

1. Pre-Litigation Setting 

As discussed above, spoliation claims are not limited to spoliation during pending 
litigation.  Parties and their lawyers should be particularly wary of possible spoliation claims 
even if renovation and/or remediation efforts are made prior to litigation.  Although visual 
testing, air sampling and limited bulk sampling are not likely to lead to allegations of spoliation, 
remediation is destructive and may expose the unwary tester to allegations of intentional or 
negligent destruction or alteration of relevant evidence.  Several years ago, the statement, “I 
didn’t know that this mold stuff could be the basis for a claim,” would not likely be challenged.  
Today, however, once mold is so much as mentioned, the potential for litigation must be 
realized, and all parties are thereafter put on notice that future litigation is a likely possibility. 

If an individual determines that abatement, remediation or destructive testing must be 
performed, the individual should consider whether it is necessary to provide written notice to 
potential claimants and adversaries.  Although this may seem burdensome and may be rejected 
for strategic reasons, an individual who unilaterally abates, remedies, or otherwise destroys 
evidence, regardless of intent, faces the possibility of a court imposing sanctions such as striking 
pleadings, imposing adverse evidentiary presumptions in jury instructions, or, at the very 
minimum, excluding any future expert or lay testimony pertaining to the destroyed evidence. 
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Even in the event that none of the potential parties object or refuse to participate in the 
abatement, remediation, or destructive testing efforts, the acting party should retain a consultant 
who can participate in the remediation, abatement or destructive testing.  The consultant can 
thereby collect, chronicle, identify, and even preserve any potential evidence.  If evidence is to 
be destroyed, the consultant’s inspection record and analysis of that evidence can, if necessary, 
be offered as the evidence and will likely prevent or minimize later sanctions for spoliation. 

2. Plaintiff Tenants 

Many mold plaintiffs are tenants -- commercial or residential -- and are usually limited in 
their ability to collect evidence.  They are typically not entitled to perform any destructive testing 
or to engage in investigation that may result in some destruction.  This is a significant limitation 
for plaintiffs who suspect that the mold is more extensive than what is visible and accessible.  In 
the pre-litigation setting, the tenant is usually without recourse.  However, once litigation 
commences, the tenant may seek a court order permitting such destructive investigation or 
testing.xiii  In this scenario, the court will likely require that the evidence be made available to 
defendant.xiv 

Short of these extreme measures, plaintiff tenants will have to limit the evidence 
gathering process to visual observations (photographs, videos, eyewitness accounts, etc.) and 
rely on air and bulk sampling for counts and species identification.  It is unlikely that spoliation 
of evidence will become an issue under these circumstances because defendant will have access 
to the same evidence.  Still, the safest approach to ensure that the evidence will be admissible at 
trial is to make sure that the physical evidence is either preserved or well documented. 

Plaintiff tenants will most likely have damage claims for contaminated personal property.  
In many instances, these claims can be adjusted and resolved immediately.  However, when that 
is not the case and when it is not economical to store the property, the tenant should provide the 
landlord with the opportunity to examine the items before they are destroyed.  Even still, the 
tenant will want the property recorded, photographed and examined by an appropriate consultant 
who can later provide sufficient testimony and documents in lieu of presenting the actual items.   

3. Defendant Landlords 

While plaintiff tenants face the challenges of limited access, the defendant landlords 
arguably have the contrary problem of having too much available information.  This unlimited 
access and information can create quite a dilemma for the landlord and requires an analysis that 
balances evidentiary issues, litigation strategies, economic concerns and tenant health issues. 

A typical mold defendant is a property manager or building owner (“landlord”) who has 
or can obtain complete access to the subject space or building.  As such, this defendant faces 
difficult decisions at an early stage about whether any evidence should be obtained.  The 
landlord runs the risk of creating “bad evidence” which, if not preserved, will invite a sanction 
remedy for spoliation of evidence.  

The evidentiary issues and litigation strategy may also be colored by the likely scenario 
that there is an alleged ongoing risk to the occupants.  As such, the failure to act may become the 
basis of further claims of negligence, fraud and even punitive damages.  Thus, the landlord is 
faced with the situation that if it aggressively explores and investigates the mold contamination 
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claims, it may be memorializing evidence that will be detrimental in future or subsequent 
litigation.  On the other hand, if the landlord fails to investigate the claim, it will be portrayed as 
the “heartless landlord” who failed to respond to tenant’s complaints.  This latter claim is 
particularly problematic for defendants because there are no accepted guidelines for admissible 
exposure levels and the mere presence of any mold may be sufficient to maintain an action for 
mold contamination. 

If while investigating the claim, the landlord discovers evidence of mold contamination, 
it must decide whether and how the evidence will be preserved.  If the landlord decides to 
proceed with abatement, and litigation is imminent or ongoing, it will have to provide plaintiff 
with the opportunity to inspect before the abatement.   

Although a landlord’s intent may be renovation, not remediation, the landlord must still 
consider whether it has an obligation to preserve the evidence.  Similar to the scenario in the 
asbestos property litigation, defendant (or plaintiff, if the ownership roles are reversed) may 
avoid a claim of spoliation if it puts plaintiff on notice and provides an opportunity to examine 
and, as appropriate, test the discovered mold. 

4. Plaintiff Property Owners 

In some situations, the mold plaintiff will be the property owner (e.g. - bad faith cases 
and claims against the developer or contractor responsible for the water intrusion).  Like the 
defendant property owner, plaintiff property owner faces similar decisions concerning the 
preservation of evidence.  However, unlike defendant, plaintiff is usually not concerned with 
collecting “bad evidence.”  Rather, the focus will typically be about whether and how evidence 
should be preserved.  Failure to maintain the evidence, even if it is favorable, could result in 
dismissal, evidentiary sanction or a negative inference at trial.   

An extreme example of this involved a recent mold case in Eugene, Oregon where 
plaintiff homeowners abandoned their home and then burned it down.xv  Plaintiffs alleged that 
the construction company defendant performed faulty work that allowed moisture to be drawn 
into the structure, facilitating the growth of “toxic mold.”  Plaintiffs, who claimed that their 
home and belongings were so contaminated that they were unsalvageable, burned their home 
down prior to bringing the suit.  Defendant claimed that plaintiffs intentionally committed 
spoliation of evidence and sought dismissal of the case for the “misconduct” alleging that this 
intentional act was done to “inflame and prejudice the entire jury community.”   

In response to defendant’s allegations, the court ordered that all of plaintiffs’ consultant 
reports, which were made before the house was burned and before litigation began, had to be 
disclosed.  Although the case settled before trial, the disclosure of otherwise non-discoverable 
reports was arguably detrimental to plaintiffs’ case.   
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III.  SUBEQUENT REMEDIAL MEASURE 

A. General Rule 

A subsequent remedial measure is an action taken after the occurrence of an event that, if 
taken previously, would have made the event less likely to occur.  The overwhelming majority of 
states follow the subsequent remedial measures exclusion set forth in Federal Rule of Evidence 
§407, which provides: 

When, after an injury or harm allegedly caused by an event, 
measures are taken that, if taken previously, would have made the 
injury or harm less likely to occur, evidence of the subsequent 
measures is not admissible to prove negligence, culpable conduct, 
a defect in a product, a defect in a product's design, or a need for a 
warning or instruction. This rule does not require the exclusion of 
evidence of subsequent measures when offered for another 
purpose, such as proving ownership, control, or feasibility of 
precautionary measures, if controverted, or impeachment. 

The subsequent remedial measures exclusion that is the model exclusion in the majority 
of jurisdictions, rests on three main policy grounds.  First, the conduct is not in fact an 
admission, because the conduct is equally consistent with injury by mere accident or through 
contributory negligence.xvi  Second, social policy encourages people to take, or at least not 
discourage them from taking, steps in the furtherance of added safety.xvii  The third, and perhaps 
most important policy ground underlying the subsequent remedial measures exclusion, is that 
people who err on the side of caution and take measures to protect fellow citizens from even the 
possibility of future injury should not be expected to bear the risk that a jury will read more into 
a repair than is warranted.xviii  

Therefore, in every state except for Rhode Island, mold abatement and remediation 
measures will not be admissible to prove that the abating or remediating defendant was 
negligent.  While the subsequent remedial measures exclusion provides considerable protection 
for the well-meaning defendant, the mold litigator must beware of the four significant exceptions 
to the exclusionary rule.xix   

B. The Exceptions and the Mold Litigation 

In the majority of states, all evidence of subsequent remedial measures is excluded and is 
inadmissible unless evidence of such conduct is presented under one of the four exceptions to the 
exclusion.  The first exception provides that evidence of subsequent remedial measures may be 
admitted if the party performing the remedial conduct denies ownership of the instrumentality 
causing the injury or harm.  In the mold context, if a defendant denies that it had any ownership 
interest in the mold-infested building, plaintiff will be allowed to present evidence of abatement 
and/or remediation efforts that were made by defendant, funded by defendant, authorized by 
defendant, or even so much as acknowledged by defendant. 

The second exception to the exclusionary rule provides that evidence of remediating 
conduct may be admitted if the remediating party denies having control over the instrumentality, 
circumstances or event causing the injury or harm.  Thus, a court may admit any evidence of 
mold abatement or remediation measures taken by mold defendant if it is to rebut defendant’s 
denial of control.   
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Under some circumstances, parties may wish to stipulate on the control issue, rather than 
cause the issue to be “controverted” and open the way for admission.  By stipulating that 
defendant indeed was in control of a given area, defendant will later be protected from a plaintiff 
trying to produce evidence of defendant’s subsequent remedial measures under the guise of 
trying to prove that the area or instrumentality was within defendant’s control.  However, such 
an admission may be particularly problematic if there is a dispute amongst co-defendants (e.g., 
property owner, property manager and homeowners association) regarding who was in a position 
of control. 

The third exception allows that evidence of subsequent remedial measures may be 
admitted in the event that the remediating party challenges or controverts the feasibility of 
precautionary measures.  If a party relying on the exclusion denies that the injury could have 
been prevented if it had taken appropriate action, evidence of defendant’s subsequent remedial 
measures will be admissible to illustrate how precautionary measures were possible and yet, not 
performed until after the injury or harm occurred.  In a mold case, defendant’s reconstruction, 
remodeling, rebuilding or rehabilitating of the mold-infested property could be evidence of 
subsequent remedial measures and admissible if that same defendant denies that any 
precautionary measures could have been taken to prevent the growth of mold in the subject 
building. 

The fourth and most important exception to the exclusionary rule provides that evidence 
of subsequent remedial measures may be admitted if it tends to impeach the testimony of a 
witness.  For example, evidence of such measures may be used to impeach a witness, if, after 
having testified that the instrumentality allegedly causing the accident was in a proper condition, 
he is shown to have ordered the remedial measure.  In this instance, the witness can then 
properly be asked whether such action was not at variance with his prior statement of proper 
condition.xx 

Even if one of the exceptions is applicable, the court must still find that the evidence is 
probative of a permissible purpose that is actually in controversy.  In the event that ownership, 
control or the feasibility of precautionary measures are controverted, and a party seeks to present 
evidence of the subsequent remedial measures, evidence of the subsequent remedial measures 
may still be subject to exclusion when the dangers of prejudice or confusion substantially 
outweigh the probative value of the evidence.xxi  This balancing test, however, establishes a 
strong presumption in favor of admitting probative evidence.  

C. Investigation?  Renovation?  Remediation? 

The reasoning of the rule excluding evidence of subsequent remedial measures 
encourages individuals and entities to remedy hazardous conditions without fear that their 
actions will be used as evidence against them.xxii  However, in order to qualify for exclusion 
under the rule, the action taken by defendant must in fact be a “remedial measure,” and not 
simply investigations or reports made after the event.   

For example, in Prentiss & Carlisle v. Koehring-Waterous (1st Cir. 1992) 972 F.2d 6, 
plaintiff was injured when a product manufactured by the defendant caught fire.  Defendant sent 
employees to the site of the accident to investigate.  These investigations resulted in reports 
concerning the cause of the fire.  The court held that the reports were not subject to the exclusion 
because they did not constitute remedial measures.  According to the court, it “would strain the 
spirit of the remedial measure prohibition in Rule 407 to extend its shield to evidence contained 
in post-event tests or reports.”  Id. 



-7- 
 

Plaintiff may also argue that defendant’s purported remediation was actually a renovation 
that was not responsive to plaintiff’s claims or complaints.  If plaintiff can convince a judge of 
this claim, the discovery of more mold made during renovation may become admissible.  One 
way for defendant landlord to combat plaintiff’s characterization is to have an Operations and 
Maintenance Plan (“O & M plan”) which clearly sets forth landlord’s response plan to 
complaints.  The landlord’s strict and consistent compliance with the O & M plan can help 
bolster its assertion that it was reacting to a claim.xxiii 

Additionally, evidence of subsequent repairs might not be admissible to show negligence; 
however, the type, location and extent of the mold may become admissible as the parties dispute 
the level of contamination and causation.  Therefore, documents created by landlords and their 
consultants in the remediation process may become discoverable.  Cautionary landlords will 
consult legal counsel regarding the preparation of reports, memoranda and other documents 
created during a remediation. 

D. Fraud Related Claims 

The general rule excluding subsequent remedial repairs does not apply to fraud-related 
claims.  In the mold context, the subsequent remedial repairs may become critical evidence to 
determine when defendant landlord became aware of contamination.  Although the work may be 
subsequent repairs, plaintiff will argue that the information gathered during the process should be 
admissible to prove the landlord’s knowledge and subsequent failure to disclose information.  
Moreover, other plaintiff tenants may argue that the work was not subsequent repairs as to them, 
rather just investigation and therefore discoverable.   

III.  CONCLUSION 

Spoliation of evidence in the context of mold litigation imposes significant demands on 
both parties and presents a number of new challenges.  Practitioners in mold litigation must be 
wary of pre-suit spoliation in each and every circumstance where litigation is reasonably 
foreseeable.  Both plaintiffs and defendants must painstakingly chronicle, track, and preserve 
evidence.  Moreover, the initial discussion as to whether to investigate and collect evidence 
should consider litigation strategies, economic concerns and ongoing health concerns.  If the 
desire is to avoid a spoliation of evidence claim, whether before or during litigation, the parties 
need to provide notice of any destructive testing and conscientiously chronicle, track, record and 
preserve evidence with the assistance of experts. 

Evidence of abatement measures and remediation will not be admissible to prove that the 
remediating party was negligent.  However, defense counsel for a party who has performed 
subsequent remedial measures must be vigilant and avoid controverting matters of control, 
ownership, or feasibility of precautionary measures.  Witnesses in mold litigation must be made 
aware of the risks of their own testimony and, particularly party witnesses, must be apprised of 
impeachment exception to the exclusionary rule.   
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